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RESPONSE OF IRVING WOODLANDS LLC AND IRVING FOREST PRODUCTS,
INC. TO THE REPLY OF THE MONTREAL, MAINE & ATLANTIC RAILWAY, LTD
TO MOTION FOR EXTENSION OF FILING DEADLINES

Irving Woodlands LLC and Irving Forest Products, Inc. (collectively, “Irving™) hercby
respond to the Repiy of the Montreal, Maine & Atlantic Railway, Ltd. (“MMA?™) to the Motion
for Extension of Filing Deadlines ("Motion") for the limited purpose of addressing a factual
misrepresentation made by MMA.! MMA opposes the Motion, in part, on grounds that an
extension is unnecessary because MMA has "actively cooperated in providing informatiJ0n
reque;e.ted to date by other parties with an interest in this proceeding, such as Irving Woodlands
LLC and Irving Forest Products, Inc." MMA Reply, §3. To date, however, MMA has provided
very little information to Irving and has done so in a protracted aﬁd drawn out manner that has
consumed valuable time in this compact procedural schedule.

First, MMA filed a public version of its Application that heavily over-redacted clearly
public information. MMA has since agreed to redesignate a significant portion of its Application
from "Highly Confidential" to "Confidential," but only after two weeks of negotiations with

Irving. Although Irving contends that much of that "Confidential" information should in fact be

designated as "Public," that would require an expenditure of scarce time and resources to argue

' Although the Board typically does not permit a reply to a reply, it has permitted them when necessary to have a
complete record.



the issue before the Board and provide no greater benefit to Irving than is already provided by
the "Confidential" designations to which MMA has agreed. Consequently, however, the public
will never see information to which it clearly is entitled.

Second, the "Highly Confidential” version of MMA's Application does not identify what
information has been designated "Highly Confidential." Such designations typically are made by
bracketing or highlighting the "Highly Confidential" text. In the absence of such identification,
the reader cannot tell which text is "Highly Confidential" without reading the "Public" and
"Highly Confidential" versions side by side. This is an additional time consuming burden upon
all parties and the Board. |

Third, MMA has been highly resistant to providing the spreadsheets and computer runs in
its Application in their native computer format. Despite the presence of a protective order in this
proceeding, MMA has raised objections based upon the proprietary nature of the programs used
by its consultants. In addition, MMA either is unaware of, or has chosen to ignore, the Board's
admonition that: "Where a party is submitting computer evidence, it is important that the
underlying data used in the analysis (including programs and programming method, and all
relevant computer inputs and outputs) be made available so that opposing parties may assess and
comment on the validity of such evidence.” Utility Fuels, Inc. v. Burlington Northern Railroad
Company et al., Docket 39002, 1984 ICC Lexis 407 at *19 (June 29, 1984) (internal quote
omitted). Only today has MMA provided even a portion of its Excel spreadsheet files to Irving,
and then for just a single witness. If MMA does not provide its electronic files in their native
format, more time will be lost to a Motion to Compel. However, even if MMA does ultimately
produce these files, this type of stalling still will have consumed valuable time. This is an abuse

of an expedited process that Congress surely did not envision.



MMA's claim of “active cooperation" is misleading at best, and disingenuous at worst.
Its cooperation has been reluctant, incomplete, and dilatory, which is a principal reason why an
extension of the procedural schedule is needed.
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